
STATEOF NEV YORK DEPARTMENT (if LAW 
	

OEEI1:EOFATTORNEV GENER:\t. Rl.)IIER1'ABRA3IS 

MEMORANDUM 

TO: 	REF Attorneys, Paraleqals & Law Students 
	 DATE: 3125/92 

FROM: Mary Sabatini DiStephanh 

Auction Amendments 

It has cone to my attention that some auction 
amendments have been accepted for filing without all the proper 
disclosures as outlined in my October 25, 1989 auction memo (a 
copy of which is attached). 

Specifically watch out for the following: 

The identity of all units being auctioned must be 
disclosed. This means that the sponsor cannot reserve the 
right to add to or withdraw units from the auction at the last 
moment. This would be an unfair surprise to prospective 
bidders and might constitute a "bait and switch". 

Full disclosure requires that the rules and 
procedures to be followed at the auction be stated. The 
sponsor may not reserve the right to modify the rules of the 
auction by any manner other than by filed amendment to the plan 
where service is completed at least three business days prior 
to the auction. 

Sponsor must disclose which units are to be 
auctioned. Therefore, unless the plan is amended and service 
completed at least three business days prior to the auction no 
unit to be auctioned may be sold prior to the auction. 

As required by 13 NYCRR Sections 18.3(t), 20.3(p), 
21.3(m), 23.3(bb) and 24.3(n), when sponsor offers financing or 
discloses sponsor procured financing the complete terms of such 
financing must be disclosed and the sample documents must be 
provided. The disclosure includes: 

name and address of lender; 
amount and term; 
availability; 
interest rate; 
payments; 
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prepayment; 
insurance required; 
escrow and reserve requirements; 
term; 
late charges; 
additional financing costs; 

(1) restrictions; 
(m) events of default. 

A disclaimer by the sponsor in the auction amendment as to the 
terms of the financing should not be accepted. 

5. Sponsor has the obligation to fully disclose the 
physical condition of the building or buildings. The sponsor 
may not avoid this obligation, whether it be in the plan itself 
or in the auction amendment, by stating that the units are 
offered in "as ist' condition and that purchasers must inspect 
the premises to determine their condition. 

If you-have any questions, please see me. 

MSD sq 
Attachment 

Ik 



ThTE OENEWYORK 	 OF LAW 	,,vZ7'\ 	OFFIcE }FATTORNEY GENERALROReRT ABRA)E5 

MEMO RANDUM - 	- 	 - 

TO: 	REF ATTORNEYS, PARALEGALS and LAW STUDENTS 	 DATE: 10/25/89 

FROM: 	
Mary Sabatini DiStephan27'JI 

RE: 	Auctions 

As we discussed at last week's meeting, mac1y sponsors 
are considering auctioning condo or coop units probably because 
the market is presently so poor. They are questioning what if 
anything must be done in order to satisfy Martin Act requirements. 

The follcwing disclosures should be required to be made 
in a duly filed amendmenc to the plan in order to satisfy 
disclosure mandates of tne statute: 

All prospective bidders will have at least three 
business days to review the plan before taking part in the 
auction. In the alternative, they will have seven days to 
rescind after a successful bid (an option I doubt many soo;tsors 
will choose) 

The procedure for cbtaining an offering plan and to 
register to take part in the auction must be fully described. 

The date, time and place for the auction must be 

statea. 

The auction procsdu:e must be fully disclosed, i.e., 
whether there are minimum bids; which units are being auctioned; 
whether the highest bid must be accepted; whether the auction is 
"wth reserve" (auctioneer mav withdraw the "goods" at any tite 
until he announces completion of the sale) or "without reserve" 
(after the auctioneer call-s for bids on an article or lot, that 
article or lot cannot be withdrawn unless no bid is made within a 
reasonable time) 

The plan must reflect the hignest price for the units 
to be auctioned, so that procer fees will be collected. 



- 	 I ant attaching relevant statutes* dealing with auctions 
and prizes generally. You can refer attorneys to these stutes 
thr their information although they are not directly reievaht to 
our disclosure requirements. The Consumer Frauds Bueau handles 
auction complaints. 

* Statutes attached are: 

G.B.L. Article 3 - Auctions and Auctioneers 
U.C.C. § 2-328 	- Sale by Auction 
G.B.L. § 369-ee 	- Prize award schemes 

NSD:kd 
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